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Summary

Governor Hochul must intervene immediately and grant release to all incarcerated
survivors of gender-based violence. Upon their release, New York State must live up to its
international human rights obligations and guarantee survivors social and economic security, and
must deliver reparations without delay.

New York State (NYS) has repeatedly failed criminalized survivors of gender-based
violence (GBV). Under international human rights law, NYS has an obligation to prevent gender-
based violence, and to address it whenever it occurs. NYS is required to guarantee economic
security, access to health care, and dignified housing to survivors, because these are material
conditions necessary to disrupt racialized poverty and necessary for survivors’ safety. But NYS
consistently fails to fulfill its obligations to realize these rights. Instead, NYS invests ever more
resources to fortify carceral responses to GBV—responses that have historically been especially
harmful to Black and other survivors of color. When NYS fails to fulfill survivors’ rights to
housing, to an adequate standard of living, and to health, it exposes them to the risk of harm and
violates their rights to be free from GBV. These chronic state failures have had especially
devastating consequences for one subset of survivors: those who have been criminalized.

For this report, Survived & Punished NY (S&P NY) and the International Human Rights
Clinic at Cornell Law School surveyed and interviewed members of S&P NY who are incarcerated
in NYS and identify as survivors of GBV. We asked them: what kind of support could have helped
prevent the circumstances that led to your incarceration? We learned how they each struggled to
escape GBV because they simply did not receive even the most basic resources or support to create
safety for themselves. Without this infrastructure, they resorted to conduct that has been
criminalized. When NY'S criminalizes survivors for conduct that occurred under circumstances the
state could have prevented, it perpetuates gender-based discrimination and gender-based violence.
The state has subjected criminalized survivors to further pain and suffering by incarcerating them,
compounding the trauma they endured in their lives before arrest.

NYS owes a duty to repair. It must make things better. We call on Governor Hochul and
New York State to grant survivors commutations, pardons, and immediate release. They have been
denied safety in the past and are denied safety today when they continue to be incarcerated. For

this reason, we call on NYS to grant commutations en masse to incarcerated survivors of GBV.



Survivors are also entitled to reparations for past harms and to prevent future harm. We call on

NYS to give survivors the reparations they are owed.

I Introduction

Since the 1980s, New York State agencies have been engaged in efforts to address gender-
based violence.! Yet GBV persists across the state. Despite the abundance of evidence confirming
that economic precarity increases the risk of GBV,? there is pervasive neglect of low-income
survivors’ heightened material needs. Survivors in Black, Latinx, Indigenous and other
communities of color tend to face even greater material needs, following centuries of U.S. policies
that furthered the displacement, exploitation and economic disinvestment of these populations.?
And despite the wealth of evidence that confirms that most people incarcerated in women’s prisons
have endured GBV and are disproportionately Black and Latinx,* there is no concerted public
effort to help defend survivors from the mutually reinforcing threats of (1) structural racism and
poverty; (2) domestic and sexual violence; (3) criminalization and other forms of state violence.
As aresult of this neglect, thousands of survivors find themselves in impossible situations, forced
into often desperate acts to save their own lives, and then targeted with punishment for these acts.

Survivors who are incarcerated offer a unique perspective on the shortcomings of current
attempts to address gender-based violence in the state. In particular, survivors who are incarcerated
for actions they committed while suffering from GBV shed light on NYS’s complicity in
perpetuating the cycle of violence. For this report, we interviewed survivors who are incarcerated
to tell us what could have helped to prevent the acts of survival that triggered their criminalization.
The survivors each spoke about critical absences in their lives: an absence of stable and affordable
housing; an absence of resources; an absence of counseling. The absence of support aggravated
their experience of GBV. And when they found themselves implicated in causing harm, whether
because they fought back against abuse or struggled under grueling conditions to create safety,
NYS’ sole response was criminalization. NYS has ignored survivors’ histories of abuse, and
ignored how state action and inaction contributed to their desperate circumstances.

Nationally and locally, most efforts to address GBV have erred by strengthening law
enforcement. In NYS, the Office for the Prevention of Domestic Violence applauds the
implementation of a mandatory arrest law for domestic violence. But instead of helping survivors,

these laws—a product of the 1990s tough-on-crime shift and demands from state-aligned survivor



advocacy groups>—have widened the net of surveillance and have led to the criminalization of
survivors, particularly for those who are low income or people of color.® For many survivors,
criminalization, whether in the form of policing, prosecution, or incarceration, perpetuates and
escalates the cycle of abuse. Incarceration mimics the same tactics of control and domination
survivors endured in their abusive relationships. By action and inaction, state agencies become
complicit in GBV by punishing survivors after having repeatedly failed them.

Survivors’ experiences also demonstrate how NYS falls short of its human rights obligations.
International human rights law spells out governments’ obligations to survivors.” States have
clearly-established legal obligations to prevent GBV, which is a form of gender-based
discrimination. States must first prevent GBV; second, once a government actor is on notice that
someone has experienced GBV, governments must take steps to protect the person from harm; and
third, governments must offer reparations when they have failed to adequately protect survivors,
prevent GBV, or discharge their obligations.® International human rights law also entitles survivors
to housing, health, and an adequate standard of living. Although NYS and the federal government
have taken steps to address survivors’ needs for housing, social insurance and healthcare, far too
many remain people under-protected. NYS has not met its minimum core obligation to guarantee
social and economic security. And New York State’s police officers, prosecutors, and social
workers have ignored and aggravated the experience of GBV.

The stories of the survivors we interviewed are consistent with wider trends. Anywhere
from half to 90 percent of women who are incarcerated experienced physical or sexual abuse
before their incarceration.® And furthermore, “[m]ost studies of incarcerated women have observed
high rates of victimization that link violence in women’s lives to their entry into the criminal justice

system as defendants.”!?

Poverty, exclusion, and inadequate systems of support create the
conditions for insecurity that expose individuals to interpersonal violence and set in motion their

contact with the criminal punishment system.

EXPLAINER BOX

This report builds on organizing by criminalized survivors and their allies in the last 50 years
who have illuminated vision for safety without GBV or state violence. These efforts emerged to
challenge mainstream anti-domestic violence efforts undertaken by government agencies that have

relied on carceral agencies to deter GBV, often while ignoring the objections of Black, Latinx,



Indigenous and queer survivors and feminists that warned against closely aligning with the carceral
state.!! We briefly recount a few segments of that history: When Joan Little, a Black woman, was
prosecuted for capital homicide in North Carolina in the 1970s, her case created the opportunity
for Civil Rights and Black Power organizers (including Rosa Parks), prisoners’ rights advocates,
feminists and anti-death penalty advocates to converge and collaborate. Joan was put on trial for
defending herself and killing the prison guard who tried to rape her. Her case provided an organic
way to link the struggles against sexual and state violence.'? Her experience made clear how the
state, too, could be complicit in GBV.

Similarly, in the 2000s, INCITE! Women of Color Against Violence and Critical Resistance
outlined principles to simultaneously resist interpersonal and state violence. They declared that
“[b]attered women prisoners represent an intersection of state and interpersonal violence and as
such provide an opportunity for both movements to build coalitions and joint struggles.”!3 In 2021,
we use a similar methodology. We ground our analysis in the experiences of incarcerated survivors
in order to illuminate new strategies for collective liberation. In this intervention, we rely on
international rights law. As we elaborate below, international human rights law grants rights that
are critical to creating the conditions for real safety for survivors. In particular, it gives survivors
the legal basis to make demands for economic justice. By adopting this framework, we hope to
bring in new constituents and allies who are concerned about inequality. We aim to show how
government policies are responsible for the precarity that undermines the lives of criminalized
survivors. The international human rights framework also offers the chance to build transnational

solidarities with groups pushing for abolition outside the U.S.

II. Definitions

a. What does it mean to be a survivor?

For our purposes, survivors are individuals who have endured gender-based violence.
Survived & Punished specifically organizes with survivors who live at the intersection of GBV
and criminalization.'* The term survivor is preferable to the terms “victim” or “battered woman”
because it underscores the person’s agency and acknowledges that survivors are not just women.
The following are excerpts from the survivors we interviewed who each describe in their own

words what being a survivor means.



“It means that somebody survived through so much pain and anguish ... and they are still alive
and went through it with so much power and strength.”
- Anonymous

“I was when I was just 20. At the time, I had a child’s mind. I survived. I pulled through.
A lot of people don’t make it. I wanted to commit suicide at one point. I survived. I want
to be successful. I want to be someone. I felt like I had no hope and then somewhere
down the line I now feel like I have a second chance.”

- Anonymous

“Being a survivor, [ have removed myself from the situation I was in during my childhood. My
mother did not remove us from the situation with my father, I had to remove myself... I stepped
into the world at 16 without having really any idea. I was very naive and inexperienced. I am
now able to emotionally express myself and talk about things. You can leave a situation but it is
different to mentally and emotionally get over things. I saw myself repeating the same behaviors
and ending up in the same place. Now I can say that I know what to do and know that I can
handle things to not be in that situation again.”

- Evelyn Sanchez

“I lived it, I experienced it, and now I can talk about it to try to help the younger generation.”
- Chrystal Whaley

“Being a survivor means that although I have been through a lot, I am still alive to tell the story,
to learn from my mistakes, and to hope for a better future.”
- Kalila Taylor

“It means that as many times as he tried to kill me, I survived it. As many times my brother tried
to kill me, as a child, I survived it. It means that no matter what the DA says about me, what they
put on paper, I am not that person anymore. The abuse doesn’t define me. The reasons why
people felt they needed to abuse me, why I accepted it, they don’t exist anymore. I am still
capable of being an amazing mother, sister, friend, and daughter. I am also a survivor of COVID.
I know people who lost their lives and I know people who made it through their addictions. And
I have and I will. I will survive. Anything coming my way, I will survive. Anything God sends
my way, [ will survive. I will not accept abuse anymore. I won’t be a party to any abuse of
myself anymore.”

- Ethel Edwards



b. What is gender-based violence?

Under international law, gender-based violence (GBV) covers: (1) any violence perpetrated
against a person or groups of people on account of their gender identity or sexuality; (2) violence
that is disproportionately inflicted against such groups; (3) acts of sexual violence. It includes acts
that “inflict physical, mental or sexual harm or suffering, threats of such acts, coercion and other

15 and “harm inflicted in public or in private.”!¢ Both private and state

deprivations of liberty,
actors can inflict gender-based violence. GBV also includes economic abuse. Although GBV was
once defined exclusively as violence perpetrated against women, conceptions of GBV have
evolved to be more inclusive. Gender-based violence is not just domestic violence, and can occur
outside of the household, covering any violence that is “driven by a desire to punish those seen as
defying gender norms.”!” Thus, GBV includes suffering inflicted on the LGBTQI community. It
also includes circumstances in which an individual is coerced into trading sex.

State actors can be complicit in GBV by their inaction and action. State actors commit
GBYV, for example, when individual members of law enforcement commit sexual assault against a
person in their custody. And the very system of criminalization itself can enact GBV. In particular,
when the state criminalizes people who have survived GBYV, it participates in and perpetuates what
is often a lifelong cycle of violence. As Monica Cosby has illustrated, there are direct parallels
between the power and control exerted in the context of intimate partner violence and in the context
of state violence.!® In both contexts the person is subjected to emotional abuse. In an intimate
relationship, one person makes another person feel unworthy. In the context of state violence, it
may be the prosecutor who ignores the person’s capacity for redemption— or it may be the prison
guard who humiliates them.

The work of Beth Richie,'® Andrea Ritchie?® and Mariame Kaba?! have shown us that not
only does the state often perpetuate gender based violence, but it also disproportionately targets
Black survivors. Since settler-colonists brought the first enslaved Africans to the United States,
racist and gendered narratives of “personhood,” “victim” and “innocence” have excluded Black
people. When encountering police, prosecutors, judges or prison guards, Black survivors face an
additional hurdle to compare to the archetype of a feminized white “perfect victim.” When trying
to create and maintain safety, Black survivors often must protect themselves from state officials

armed with centuries old views of Black people as inherently culpable.



c. What is the state? What is criminalization?

As used in this report, the word “state” refers to national or sub-national units that exercise
governmental powers over a territory—and are obligated to respect people’s rights in exercising
those powers. The state can take actions that affect the lives of people subject to its power, but in
so doing, it must respect their rights. Sometimes the state may justify its actions (for example,
having prisons and incarcerating people in them) by saying that the actions are necessary to respect
other rights (for example, rights of people harmed by something the state labels a crime). But even
if the state takes an action justified based on one person’s rights, it must not violate another
person’s rights.

In other words, states “bear duties”—in fact, human rights attorneys sometimes refer to
states as “duty-bearers”—to respect and fulfill people’s rights. It is useful to think of the state as a
duty-bearer to keep in mind that the state is relevant to this story insofar as it owes things to people
subject to its power, and what it owes is in part defined by what rights those people have. This
applies at all levels of government, from the city to the state to the national, and everything in-
between. This report uses the neutral term, “the state” to refer to all scales of government; which
level is meant by a particular use should by clear from the context.

The state is also the entity with the power to criminalize people. We use the term
“criminalization” to encompass everything from passing laws labeling certain conduct as
“criminal” through arresting and incarcerating someone on the grounds that they have violated

such laws.

d. What is international human rights law? Why does it matter?

International human rights law sets out duties that states (countries or jurisdictions) around
the world are bound to respect.?? The United States has signed treaties and covenants (i.e.
agreements amongst states) that outline the human rights it agrees to protect, and these documents
both create and define certain key rights. In this report, we focus on the right to equality, and
specifically the right to be free from gender-based discrimination; the right to housing; health; and,
an adequate standard of living. These rights are enshrined in a few core treatises: the Convention
on the Elimination of Discrimination Against Women; the International Covenant on Economic,

Social and Cultural Rights; the American Convention on Human Rights; and, the American



Declaration on the Rights and Duties of Man. There is overlap across these treatises—for example,
they each recognize the right to be free from discrimination.

Some treatises are open to all states in the world to sign. Some are only open to states if
they are in a particular region, such as the American Declaration and the American Convention.
There are also judicial or semi-judicial bodies that interpret the provisions of these agreements.
Sometimes those bodies are called Committees, Commissions, or Courts. We briefly name the
treaties or the bodies that clarify legal standards. We do not discuss which provisions are binding
(i.e., required to be followed) or merely persuasive (i.e., useful guidelines that the state is not bound
to follow) because that is technical and not strategically important: We hold New York State to
the highest standards of the law.

According to the United Nations, the United States must not only “respect, protect, and
fulfill” the human rights of its residents, but also must refrain from taking actions that curtail
them.?* It must take “positive action” to fulfill its obligations, including implementation of
domestic law that “facilitate[s] the enjoyment” of human rights and passage of legislation
consistent with its human rights obligations.?* New York State, as a part of the United States, is
bound by the same human rights law and treaties as the federal government.

We use international human rights law because it imposes a more robust set of obligations
than U.S. constitutional law—to create conditions for flourishing that parallel the demands for
safety identified by survivors. Under international human rights law, no matter the form of GBV,
the state bears ultimate responsibility when it fails to prevent, protect and offer repair when such
harm occurs. International human rights law both understands GBV as a form of gender
discrimination and it recognizes that poverty shapes the experience of GBV in multiple,
reinforcing ways.?> Furthermore, international human rights law demands that states heed the
barriers that gender-discrimination imposes on ‘“health, education, reducing poverty in all its
forms, and sustainable growth.”?® By contrast, the United States Supreme Court has refused to
recognize economic rights as constitutional, like the right to welfare and the right to education.
Furthermore, it has allowed and encouraged modest economic protections to erode, particularly
since the 1970s.?

Not only does international human rights law impose more strict obligations to prevent
precarity and vulnerability than domestic constitutional law does, it also requires states to offer a

remedy when they do not live up to their legal obligations. International law states that “victims



of human rights violations have a right to obtain comprehensive remedies that are ‘adequate,
effective, prompt and appropriate’ for the acts perpetrated and proportional to the harm suffered.”?
The remedy must be comprehensive and must include guarantees of restitution, compensation,
rehabilitation, satisfaction, and non-repetition.”>® Domestic constitutional law does not require
states to offer such robust and responsive remedies. In this report we focus on the reparations
necessary to address NYS’ failure to protect survivors from gender-based violence. Survivors may
also be entitled to other forms of reparations, for example, if they are descendants of individuals
who were enslaved or Native Americans dispossessed from their lands.*°

While the international human rights law provides a shared framework to evaluate New
York State’s response to the needs of survivors, it is the floor, not the ceiling, of our aspirations.
The international human rights framework is not committed to the abolition of the Prison Industrial
Complex.*! For example, it encourages states to prosecute individuals for GBV and tolerates their
incarceration of individuals. Yet, the same body of law enshrines the right to human dignity, the
right to rehabilitation, and the right to life, and prohibits cruel, inhuman, and degrading
punishments. For our purposes, international human rights law will serve as one non-exclusive
ground on which to assess survivors’ needs and NYS’ policies. When survivors articulate demands
that exceed the rights and duties international human rights law provides, we include and uplift

these to gesture toward how the law ought to develop.

e. What is clemency?
Excerpted and adapted from Clemency & Parole: A Guide by Survived & Punished NY:*
Clemency is the act by an executive member of the government of extending mercy to a person
convicted of a crime. In the United States, clemency is granted by a governor for state crimes,
and by the presidential pardon to people convicted of violating federal law. Granting of
clemency requests can take one of three forms: a reprieve, a commutation of sentence, or a
pardon.

While still incarcerated, an individual can apply for clemency in the form of a sentence
commutation, and simultaneously can apply for parole at the time which was specified when they
were sentenced. These kinds of relief are not mutually exclusive. Once a person has been released

from incarceration, they can apply for a pardon. Pardons clear the previously incarcerated person’s
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record and set the conviction aside. Pardons are for those who have completed their sentences, but
would like to have their convictions removed entirely from the record.

A commutation is a reduction of the sentence an incarcerated person is currently serving. The
reduction is granted by the governor. The reduction may allow the person to be released

immediately, may set a new date for their release, or may make them eligible to apply for parole.

I11. Methodology

We sent surveys to 126 members of Survived & Punished NY who are incarcerated, most of
whom are in New York State.’® The survey questions were open ended (see Appendix A). We
received 19 responses from individuals incarcerated in New York State.’* We conducted in-depth
interviews with 9 of the 19 who sent responses to our survey. We report our findings based on
communications with these 19 individuals. 3> In both the surveys and interviews, we posed
questions that revolved around four themes:

e What does it mean to be a survivor?

e How did your experience as a survivor lead to the circumstances that triggered your

incarceration?

e What, if any, kind of help did you seek to address the violence you endured?

e What kind of government services, support, help, or protections could have helped to

prevent the circumstances that led to your incarceration?
These responses are necessarily partial accounts of interviewees’ experiences because of time
constraints imposed by the New York State Department of Corrections and Community
Supervision, and by the academic semester. The experiences we report here cannot necessarily be
generalized to all survivors who are incarcerated. We hope this document inspires other groups,
researchers, and advocates to try to better understand and meet the needs of survivors who face
the risk of criminalization. When we analyzed NYS’ compliance with human rights obligations,
we relied on both primary data we collected and secondary sources for corroboration to establish

trends across the population.

Who we interviewed
The 9 individuals we interviewed all identified as female and were all incarcerated in women’s

correctional facilities in New York State. Five of the individuals identified as African American
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or Black. One individual identified as biracial, with an African American parent and a white parent.
Two identified as Hispanic. One identified as Native American and white. The ages of the
individuals at the time of their arrest ranged from 17 to 43-years-old. Three of the nine individuals
reported that they had been previously incarcerated before their current conviction. Four of the
individuals had not completed high school before being incarcerated. Only one of the nine
individuals reported that her abuse was raised during her prosecution as grounds for mitigation.

The individuals were prosecuted in the following counties: Suffolk (2); Nassau (1);
Sullivan (1); Erie (1); Kings (2); New York (1) and; Queens (1). Prior to incarceration, the
individuals had been living in a number of counties across New York State: Suffolk (1), New York
(1); Nassau (1); Sullivan (1); Erie (1); Kings (3) and; Queens (1). Three individuals were convicted
and sentenced at trial, while six were convicted and sentenced by plea bargaining. Their sentences
ranged from seven years to 40 years to life; four of the individuals are serving indeterminate
sentences, while five of the individuals have determinate sentences.

Broadly speaking, the survivors we interviewed experienced a range of forms of gender-
based violence. Many of the survivors experienced domestic violence from an intimate partner. At
least one also was forced into the sex trade. Survivors also experienced abuse from siblings and
adults charged with their care when they were children. The harms experienced included physical,
sexual, psychological, emotional, and economic abuse. All but one of the survivors we interviewed
explained that they were criminalized for conduct that was tied to their experience of GBV. One

survivor identified the state as the perpetrator of gender-based violence, through incarceration.

IV. What Do Survivors Say?

a. What kinds of support would have made a difference in your life?

We report responses from both interviews and surveys below. In parentheses, we note the
number of people who endorsed this need, for a maximum of 19. Survivors indicated the following
supports would have made a difference in their lives before their incarceration:3

e Access to health care

o Access to mental health care (14);
o Access to medical care (7);
o Access to treatment and support to address substance dependence (6);

e Access to shelter and/or housing:

12



o 6 survivors we interviewed, and 11 other survivors we surveyed, each explained
that access to housing would have helped prevent their current incarceration
o Permanent housing (11);
o Relocation programs (4);
o Better shelter access (6);
Financial stability
o Access to a living wage (8);
o Money (11);
Community support, such as a support group or a hotline (11);
Assistance with childcare (12)
Access to information about government services (5);
Access to education, including vocational training (6);
Access to affordable and convenient means of transportation (7);
Access to food and clothing (3);
Learning about their right to be free from gender-based violence (3);
Legal assistance to navigate immigration system (1);

Help obtaining and securing identification documentation (2).

b. What do survivors say about the shortcomings in existing supports?

° Current assistance does not guarantee economic security. Survivors identified

that neither government assistance nor employment could guarantee their economic security.

Although Evelyn Sanchez worked multiple minimum-wage jobs, her total earnings were

not enough for her to pay all her bills. She worked a job more than 12 hours a day, with no more

than a half hour break. In between shifts, she cleaned houses in the area. Despite her grueling

hours, she still could not afford to live on her own, and remained with her boyfriend who abused

her. Another survivor shared that with the welfare assistance her family received, she only had

enough money to buy clothes. To pay her cell phone bill, she had to drop out of high school to

work a minimum wage job.

Kalila Taylor explained that after she had her son, she couldn’t work if she wanted to

collect cash assistance from welfare. But even the assistance couldn’t cover all of her bills. She
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reflects now that she would have benefited from something as simple as support to pay her utility
bills. She lived with her son’s father, and he abused her. It was her first time living away from her
parents. She wanted to leave her boyfriend, but she couldn’t afford a place of her own—she could
never pool enough funds, whether from odd jobs or public assistance. Looking back she recognizes
that if she had had more money, she could have had a better place to live, and been less dependent
on other people. Kalila explains: “I was never as angry as I was until I was with this guy...living

with him made me an emotional wreck.”

° Accessing services and resources made difficult because of their onerous
requirements. Interviewees spoke about the rigid requirements and taxing administrative barriers
to access assistance. Some experienced being denied their full benefits when they did not comply
with programmatic requirements, or not having any access at all.

One survivor told us how she was not able to continue her education because she had to
work instead to keep her cash assistance. *® Another survivor, Kasseopeia Morris, whose story is
included later in this report, recounted the daily travail of traversing New York City to attend the
back-to-work program that welfare®® required her to attend, along with her college classes in
computer science. Welfare’s requirements were tough, and there was little pay off. The benefits
she received were paltry. Initially the welfare wouldn’t give recipients unlimited Metrocards, but
only gave them roundtrip rides to and from the welfare office. When she missed any appointment
with the welfare office, she was sanctioned and her benefits were reduced. Eventually, the welfare
requirements created so much stress in her life that she abandoned her dreams to go to college.

The various forms of rental or housing assistance provided by government agencies or not-
for-profits imposed a range of restrictions on survivors that interfered with their autonomy and
ability to organize their lives according to their own plans. Ethel Edwards was told she could not
access rental assistance because she was paroled to someone else’s Section 8 housing and could
not use the address for her application. At a different point in her life, Ethel also attended a
residential program to address substance dependency and housing insecurity. The same program
penalized her for missing appointments when she had to travel to drop and pick up her son at
daycare. Although the program held itself out as one designed for mothers, it did not provide

childcare, nor did the program accommodate mothers’ needs for childcare. Ethel tried to take her
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son to her mother’s house during the day, but the travel time threatened her standing in the program

because she had to miss meetings to drop off and pick up her son.

° Survivors reported being isolated, neglected, and ignored. Nine survivors
indicated feeling isolated in their abuse prior to their incarceration. Fourteen survivors expressed
a desire for attention from people aware of the harm they experienced. Many survivors also
reported not knowing where to turn for help.

Ivié De Molina said that when she was being abused, she was not in the right mindset to
confront the abuse without help. She struggled to process it on her own. She had experienced
sexual violence from a family member during her childhood, but had buried the memory for over
20 years. When she finally mustered the courage to approach her sister to talk about the violence,
she was rebuffed. Ivié relied on substances to cope with these otherwise repressed memories. From
the outside, however, “no one would ever have known” about the violence she endured.

Survivors also reported experiencing indifference or, worse, hostility, from the very
institutions purporting to offer help. Survivors shared that housing and shelter programs were
indifferent to their personal needs, goals, and safety. One survivor who faced abuse in both her
childhood and adulthood shared how school officials saw bruises on her body but did nothing. As
she explained, “There was no help. There was no turning for help. I turned inside.” Another
survivor explained that she did not confide in anyone about her mother’s abuse, because she knew
the news would get to her mother and she would experience retaliation.

Kalila met her boyfriend at school, and eventually became pregnant with her son. Although
the relationship wasn’t good for her, no one at school approached her. Looking back, she says it
would have made a difference. Another survivor explained, “I think that everyone minds their
business and that’s not helpful. My mother used to beat me with an extension cord. It was evident
when I went to school the next day. No one in school ever questioned it. They checked us for lice
though. School could have been a good place of intervention. When I get out of here, I’'m going to
secondary school to tell children that if someone is hurting you, it’s not OK. Kids need to know
that. I didn’t know that. Nobody told me.” One survivor, a non-citizen, explained that she was too
afraid to turn to help. “I shied away from resources, concerned that voicing my needs could have

placed me in jeopardy for deportation.”
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Eleven survivors revealed they received counterproductive responses from law
enforcement. Police officers refused to enforce orders of protection or ignored the harm. Survivors
also disclosed that they chose not to report because they feared the consequences or because of
prior bad experiences. One survivor shared an incident in which the police refused to help her
because they didn’t observe any physical injuries. Three survivors we interviewed identified that
family court and child protective services played a negative role in their lives. One survivor was
separated from her mother; at least two survivors were removed from their home because of
allegations of delinquency.

Many survivors disclosed that their criminal defense attorneys ignored or refused to engage
with their trauma histories, whether in the context of plea negotiations, at trial, or at sentencing.
Lawyers either never conducted social history investigations or explicitly discouraged survivors
from presenting their abuse as mitigation or as a defense. Three survivors specifically highlighted

indifference from courts and court officials towards their experiences of GBV.

V. Survivors’ Stories

a. Kasseopeia Morris

Kasseopeia Morris tried everything. Shelters, substance dependency programs, welfare,
university, but none could protect her from insecurity. “I needed someone to talk to me, to help
me when [ was invisible.” Kasseopeia explains she’s been “a victim to all five forms of violence,”
but resolutely clarifies that “the wrongs and harms don’t define me.” She endured sexual violence,
starting in her childhood, and was incarcerated once before as a young adult. Now in her thirties,
she is incarcerated again for a crime that occurred when she was forced to live in the streets. She
tried desperately to avoid street homelessness. Kasseopeia chased whatever benefits and supports
she could demand from public agencies. Despite her persistence and her earned savviness, safety
was and continues to be out of her reach. Her incarceration compounds the repeated government
failures and the chronic PTSD that have followed her through her life.

In Monticello, NY, Kassie knew to keep a low profile. Her parents instilled in her a fear of
being noticed. After all, she and her mother stuck out as some of the few Black folks in the area.
Her family had left the Dyckman neighborhood in Manhattan for Sullivan County, in search of a
better school district. But her family worried that if they made themselves too visible, their plans

would be thwarted. Kassie’s parents were disabled and lived in Section 8 housing. She never felt
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like she belonged in Monticello. No matter how abusive things were at home, Kassie’s mother
would cover for her daughter at school. And while Kasseopeia excelled academically, by her early
teens she was struggling to recover from life-threatening sexual assaults. To this day, she still can’t
talk about an assault and kidnapping that occurred when she was a teen. She did not receive any
treatment after that ordeal. Instead, she absorbed the lesson that it was best to keep the bad things
to herself.

At the age of 18, Kassie went to prison for six years. By the time she came out, she was an
orphan. But she was determined to create a better life for herself. Yet she had little room to
maneuver. She was under close supervision by parole. She sought shelter at a three-quarter house,
enrolled in a drug program, and attended TCI College of Technology. So far, so good.

But Kassie soon discovered that these various programs were not designed to help her. At
both the substance dependency program and the three-quarter house, the staff’s primary concern
was ensuring they get paid. Kassie did not have to pay out of pocket for either; the programs sought
reimbursement from federal and state funds. But she could tell they were not invested in her
recovery or reentry. Instead of focusing on her health and housing needs, and those of other
attendees, the program staff seemed distracted by their bottom line.*® Under these fiscal constraints
and administrative hurdles, these places felt like a revolving door. No one seemed invested in
delivering meaningful care.

Before Kasseopeia was released from prison the first time, her sister had identified a good
therapist who would take Medicaid. That was her luckiest break. Kasseopeia is diagnosed with
anxiety, depression, and post-traumatic stress disorder. However, Medicaid would only cover
some of the treatment she needed. While she liked her therapist, she was not able to see them as
often as she needed to. She wanted to see her therapist every other week, but Medicaid would only
pay for one session a month.

For her substance dependency, Kasseopeia went through eight programs before finding one
that actually worked for and with her. She saw that programs would generally slot her into
whatever therapeutic groups were open, whether or not they actually met her articulated needs and
counseling goals. When she finally found a program that was willing to design a treatment plan
that responded to her needs, she understood that they were doing so at their own expense. This
program let her see a counselor six times a month, even though her insurance only paid for her to

see the counselor four times a month. Insurance would also only pay for one therapeutic group a
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day, but the program allowed Kasseopeia to attend more. “Their concern was that I got better,”
Kasseopeia said. This was the exception and not the norm with the other programs she attended.

While in three-quarter housing, welfare covered her rent for as long as she attended the
back-to-work program, and an intensive substance dependency treatment program. With perfect
attendance at the back-to-work program, she received $120 cash assistance and $115 rental
assistance twice a month. That money didn’t come easily, however. On a daily basis, she attended
school, treatment, and the back-to-work program, which were located in different boroughs in New
York City. Kasseopeia was pulled in too many directions. She spent hours simply traveling,
leaving her only a few hours at the end of the day to complete her homework. Because her
livelihood—her ability to eat and sleep—was tied to the money she got from welfare, she had to
prioritize their demands above all else. But she learned that their requirements often conflicted
with her own aspirations. She was enrolled at TCI and hoped to complete a degree in computer
science. And although welfare recipients can apply for waivers so that their school attendance can
count towards their efforts to secure full time employment, not everyone can access the waivers.
When she asked the Department of Human Resources to accommodate her schedule as a full-time
student and reduce her hours at the back-to-work program, they refused. The irony of the forced
priorities felt acute the day she had to attend a computer training program as part of the back-to-
work program. The computers at the welfare office were old and running obsolete software.
Meanwhile, at TCI, she was learning how to use up-to-date equipment. She felt like she was
wasting her time, just for a check.

Ultimately, Kasseopeia was forced to pick between surviving in the immediate term, and
school. Surviving won out and she dropped out of TCI. “At welfare, it’s either you stay stuck in a
loop or you just break free.” Because she had been in school, she did not have the time to find a
job to meet welfare’s requirements. As a result, and as they are authorized to do, the back-to-work
program sanctioned her and cut her rental assistance from $115 every two weeks to $80 every two
weeks. The reduced amount was not enough to pay the three-quarter house, and the three-quarter
house kicked her out. Kassie reluctantly entered the shelter system. She would spend the next
seven years in and out of shelters. Eventually, she slept in the streets.

Initially at the shelter, she had a bunk in a crowded room and a locker without a lock for
her belongings. Deprived of privacy or a sense of security, Kassie was stressed out. And people

were in pain around her. Kasseopeia pulled a needle out of someone’s arm and called the
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paramedics because the individual was dying. The shelter security fought the paramedics who were
trying to come help the person. Eventually, Kasseopeia got married to her boyfriend and they
entered a couples’ shelter that was known to be safer. When her relationship dissolved, Kassie
entered a shelter for individuals who experience substance dependency and symptoms of mental
illness. But the shelter would not let Kassie attend a job training program because it kept her out
past the shelter’s early curfew. As she described it, the shelter system “wouldn’t let me better
myself. It was about surviving, not living, in that situation.” She ultimately ended up street
homeless. And, without a permanent address, she stopped receiving cash assistance from welfare.

On the streets, her main interaction with government agencies was with police. They would
push her from block to block in their daily sweeps. The primary preoccupation of the police was
getting her off “their streets.” She felt invisible to the welfare offices who assured there would be
outreach on the streets. For the most part, as Kassie describes it, “the government failed me in
every possible way, and I am living proof. These programs are not set up for you to succeed. They
put programs in place to tell the taxpayers they are helping to rehabilitate you but these aren’t

places of rehabilitation. They are stagnation.”

b. Ethel Edwards

Ethel learned at an early age “to cope with pain and abuse by learning to stay high.”
Drinking that cold beer she discovered in the fridge when she was eight somehow made her
brothers’ beatings tolerable. Eventually, she turned to crack cocaine, emulating her siblings. In a
recent hearing held to assess Ethel’s application for relief under the DVSJA, one of her elder
brothers admitted to have beaten her approximately 500 times over the years. Her other brother
estimates hitting Ethel as a child once or twice a week, using a belt or a switch.As long as the
abuse continued, so did Ethel’s self-medication. Her teachers noticed the effects, without knowing
their cause. Her school classified her as “emotionally disturbed” and placed her in a residential
program with the Division of Youth Development and Partnerships for Success. She did well in
her studies, but every weekend she returned home to the abuse that awaited her. Ethel never talked
about it and no one ever asked her about it. Instead, when she finally left her childhood home, she
entered into a decades-long relationship with a man who also abused her. He once strangled her
until she passed out. Another time, he threw her out of a car, causing her to miscarry. She

remembers recounting the abuse to another person for the first time, but she never told anyone in
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a position of authority: “I never mentioned the abuse because I knew that I had to parole to my
abuser and they never would have let me out if they knew that.”

The state criminalized her repeatedly while she used drugs to survive. What she needed the
most was not the arrests and the jail time, but housing. “I never really had a place of my own,”
Ethel said. And, although parole held itself out as a stabilizing presence she discovered otherwise:
“There is not really anyone or anywhere to turn to when you get out of prison and there are lots of
programs that you are required to do, or that are there, but they are rarely helpful.”

Outside of parole or the Division of Youth Development, Ethel had little awareness of
what the government could do for her. Looking back to her childhood, she wishes she could have
had someone to call when she was in trouble. She sees that being educated about abuse and
violence in school would have helped her recognize the signs that she was being abused earlier on
in her life. Therapy or support was not easily attainable for her, but “these would have helped me
come out of the situation and see it.”

Despite Ethel’s well documented and egregious abuse, she was recently denied sentencing
relief under the DVJSA, reflecting how existing laws fail criminalized survivors.*!

VI. NYS Violates Survivors’ Right to Be Free From Gender-Based Violence and

Premature Death

New York State has failed survivors of GBV. New York has not committed the resources to
fulfill its human rights obligations and deliver survivors’ social and economic rights. Instead, New
York has poured resources into strengthening law enforcement responses to harm. The poverty,
precarity, and criminalization that survivors experience is the product of deliberate political
choices about where to allocate resources and how to respond to harm.

Under international human rights law, states have an obligation to eradicate violence against
women, girls, and members of the LGBTQI community.*> Violence is not a private act that is
outside of the sphere of the state’s responsibility. States can be “responsible for private acts if they
fail to act with due diligence to prevent violations of rights or to investigate and punish acts of
violence, and for providing compensation."* States must enact policies that prevent GBV, and
once aware of GBV, they must provide survivors with “available, effective and sufficient remedies
and rehabilitation.”**

The U.N. explains that “[w]omen’s poverty and lack of empowerment, as well as their

marginalization resulting from their exclusion from social policies and from the benefits of
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sustainable development, can place them at increased risk of violence.”* The Inter-American
Court on Human Rights*® has recognized that “critical to the safety of girl children is their access
to adequate standard of living for themselves and their family, including adequate food, clothing
and housing, and to the continuous improvement of living conditions.”’” The Inter-American
Commission on Human Rights*® has noted that poverty plays a pernicious role in amplifying the

impact of gender-based violence and discrimination.*®

[T]here is evidence that women’s
socioeconomic status correlates with their exposure to domestic violence... women who own or
partly own their homes have been found to experience lower levels of physical abuse compared to
those who do not.”® The LGBTI community is particularly vulnerable because they are more
likely to become subjected to a cycle of exclusion and poverty which in turn exposes them to the
risk of violence.>!

For this report, we set out a prima facie case—that is, we show that New York State does not
guarantee social and economic security for survivors.>? Under international human rights law, each
state has to prove that it has made “every effort ... to use all resources that are at its disposition,”
to guarantee social and economic rights.>® A “State party in which any significant number of
individuals is deprived of essential foodstuffs, of essential primary health care, of basic shelter and
housing, or of the most basic forms of education is, prima facie, failing to discharge its obligations”
under the International Covenant on Economic Social and Cultural Rights.>* The International
Covenant on Economic Social and Cultural Rights is one of the most important human rights
treaties, and it outlines states’ duties to deliver freedom from want.>>

New York State is one of the richest states in the richest country in the world.’® NYS is hard-
pressed to claim that it does not have adequate resources to meet its human rights obligations. In
2018, the United States was the most unequal country amongst OECD countries, home to over
25% of the world's billionaires.’” In 2020, approximately 118 U.S. billionaires lived in New York
State, and between March 2019 and May 2020 they saw their net worth increase by $44.9 billion,
or 8.6%.°8 New York State would obviously be financially able to guarantee economic security for
all its residents, if there was political will to do so.

Fulfilling survivors’ social and economic rights is not simply required by law, it is also sound
policy because it is responsive to survivors’ experiences. The Center for Disease Control

recognizes that guarantying economic security “holds great potential for improving a wide range
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of health outcomes for neighborhoods, communities and states and also has the potential to
prevent IPV [intimate partner violence].”’

In the following sections, we show the gaps between the NYS’s ought to do and what it actually
does to realize survivors’ core rights. We make two arguments: (1) NY'S violates survivors’ rights
to be free from GBV when it does not meet their material needs for safety and fails to fulfill their
rights to housing, health, and an adequate standard of living; (2) NYS perpetuates GBV when it
criminalizes actions taken by survivors in the context of surviving GBV and in the absence of

meaningful state support.

a. NYS violates survivors’ right to health
“What I needed is somewhere to process what was happening to me. The therapist never made me
feel safe. It was a conveyor belt. I was worried that what I said would get back to my mother, my

sisters, my mother’s man. Everyone beat me.’

- Anonymous survivor

“If I had one person to talk to then I would have been fine.”

- Anonymous survivor

“I needed to know I could rely on someone and trust someone. Having groups where I could be
vulnerable around others and where I could try to build myself up and women could build
confidence in one another...this would have been helpful.”

- Anonymous survivor

Every survivor we interviewed identified accessing quality healthcare, including mental
healthcare and treatment for substance dependency, as something that could have helped to prevent
their incarceration.®® Three survivors indicated they wished they had seen someone for their mental
health prior to their incarceration. One other survivor said she attended court-mandated counseling
as a child when she was placed in a group home, but she felt she was too old for the treatment
offered to her. Three other survivors accessed counseling through substance dependence treatment

programs, but their access was short-lived. New York State does not live up to its obligation to
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guarantee healthcare for all its residents. Survivors, especially, often have heightened and long-
term health needs since they can bear the ill effects of GBV for years after it occurs.®!
Here’s a quick snapshot of the state of health access:

e A survey of New York State suggests that 45% of residents could not afford the health care
they needed, so they resorted to skipping procedures, prescriptions, or delaying treatment
altogether.%? Out of those who received treatment they needed, 35% had to go to extremes
to do so, like exhausting their savings or forgoing other necessities.®

e 5.3% of New Yorkers are not insured at all.®

e InNew York, among adults who experienced serious psychological distress in 2015, 27.1%
indicated an unmet need for mental health treatment, and 42.6% did not receive mental
health treatment because they could not afford it, even if they had public or private
insurance.%

e 1In 2016, NYS identified a shortage of 197 mental health professionals.5®

e Structural racism profoundly shapes the state’s failures to guarantee health and wellness
for people of color.

o Access to mental health care varies across racial and ethnic lines. Nationally, Black
and Spanish-speaking Hispanic patients with insurance were less likely to visit a
mental health provider in the past year, compared to non-Hispanic whites, even
after controlling for the presence of a psychiatric condition. Among people with
depression, 69% of Asian Americans, 64% of Latinos, and 59% of Black folks did
not access treatment within the past year, as compared to 40% of whites.®’

o Black and Latinx people are more likely to receive poor quality mental health care.
For example, racial and ethnic minorities who experience symptoms of depression
are less likely to be diagnosed as such. Among those diagnosed with depression,
Black and Latinx people are less likely to be prescribed antidepressant medications,
newer medications, or receive appropriate care.®

e Because of the high costs of seeking mental health treatment, many mothers, and
particularly women of color, consider their children's needs first and use emergency
services to obtain healthcare for their children rather than tending to their own mental

health needs.®’
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e According to the Children’s Defense Fund, “In New York City, neighborhoods with the
highest rates of chronic elementary school absenteeism are communities where both child
and adult residents continue to face overwhelming health disparities.””® For example,
“uncontrolled asthma can lead to increased school absences and worsened academic
performance resulting from frequent trips to the emergency room during severe asthma
attacks. Although most children’s asthma hospitalizations are preventable with proper
maintenance and treatment, many New York City neighborhoods still experience
disproportionately high child asthma hospitalization rates. In New York City, children with

asthma were more likely than their peers to receive mostly Cs, Ds and Fs.”"!

This snapshot suggests that NY'S and the federal government have not fulfilled their obligation to
fulfill residents’ right to health under international human rights law. Not only is quality health
care out of reach, but also health outcomes are stratified by socio-economic class, ability, race, and
gender. Under international human rights law, the right to health requires states to affirmatively
create the conditions for people to reach “the highest attainable standard of physical and mental
health.”7?

There are four dimensions to assessing whether a state has fulfilled the right to health: non-
discrimination, physical accessibility of services, information accessibility, and affordability.”
The last component is critical: “States have a special obligation to provide those who do not have
sufficient means with the necessary health insurance and health care facilities, and to prevent any
discrimination on internationally prohibited grounds in the provision of health care and health
services... Inappropriate health resource allocation can lead to discrimination that may not be
overt.”’* For survivors of GBV specifically, states are required to ensure “access to...gratis or low-
cost, high-quality...medical, psychosocial and counselling services.”’® States must not only
provide health services but must also address underlying social determinants of health.”® In other
words, states must prevent gender-based violence because it puts survivors’ health in jeopardy.”’

The Convention on the Rights of Persons with Disabilities (CRPD) elaborates on states’
obligations to guarantee equality for persons with disabilities, which includes, amongst other
things, affording access to quality care.”® States must “take measures to the maximum of [their]
available resources” to address the barriers that stand in the way of persons with disabilities

enjoying full equality.” The Convention on the Rights of Persons with Disabilities adopts a social
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model of disability, which heeds the various barriers that hinder the full and effective participation
of “those who have long-term physical, mental, intellectual or sensory impairments.”®° States in
turn must work to eliminate those barriers. At the minimum, “all persons have the right to the best
available mental health care.”8! The Convention also particularly recognizes that women and girls
with disabilities are subject to multiple forms discrimination.®?

For survivors specifically in NYS, one reason their needs for counseling are unmet is
because neither New York State nor the US federal government have committed the resources to
make quality healthcare accessible and affordable. Since the 1980s, New York State has directed
funding to emergency shelters, “to the exclusion of other services, such as primary prevention,
legal services, children’s services, broad-based support services, coordinated community response
efforts, immigration services, safety planning, and systems advocacy.”®® As a result, survivors’
health has suffered.

This preliminary snapshot suggests that NYS has not satisfied its obligation to guarantee
the right to health, and in turn survivors who have been failed are entitled to a remedy for those
violations. For the survivors we interviewed, the absence of support exacerbated their experience

of GBV. And yet, New York State’s response to their distress has been criminalization.

b. NYS violates survivors’ right to housing

“Just before [ was arrested, I moved into an apartment with my son’s father. Social services would
pay some of my rent but [ was having problems paying my electricity and light bills. I had a baby
at the time, and so I needed to get out of my parents’ house. But living with my son’s father made
me an emotional wreck. I was not used to dealing with his evil streak... If [ had more money, 1

would have had a better place to live with my son.’

- Kalila Taylor

“If I had a chance to actually go to housing for teenage girls and leave the abusive environment
with my grandfather, [ would have been a lot better, I would have been more open and known right
from wrong.”

- Anonymous survivor
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“My housing situation was really, really bad. I was living with my abuser, his mother, and two of
his siblings. We left the environment and couch hopped for a while but this wasn’t better and
wasn'’t affordable. We ended up back with his mother. I wish I had my own space. Having my own
space with no one able to dictate how I moved or lived would have been helpful.”

- Anonymous survivor

“I didn’t have any children so I couldn’t go anywhere safe. There wasn’t anything available.
Anything I heard about shelters was for women with children. I was in a series of abusive
relationships because I needed money. I couldn’t afford to pay rent on a cashier or waitress job.”

- Anonymous survivor

Another overwhelming need survivors identified was safe and affordable housing. According
to Joanne Pavao, writing in Preventive Medicine, “There is a strong association...between housing
instability (including not having a home of one’s own) and domestic violence.”®* In NYC,
domestic violence is one of the main reasons families with children enter shelters. On a single day
in 2019, service providers recorded 587 requests for housing from survivors in New York State
which they could not meet.??

According to the U.N. Office of the High Commissioner for Human Rights, “If women’s right
to adequate housing is not sufficiently protected, women become more vulnerable to violence.
Domestic violence has been found to be a leading cause of women’s (and often their children’s)
homelessness, and many women try to avoid homelessness by staying in abusive relationships.
Women who are property owners or landowners experience less domestic violence, which points
to the importance of guaranteeing women’s security of tenure. Assumptions that a woman has to
‘leave’ an abusive home instead of removing the abusive husband and the lack of support for
removing the abusive partner by local authorities, community and/or family laws and regulations,
greatly undermine women’s right to adequate housing as well as their right to live a life free of
violence.”®® Not only does housing serve as critical infrastructure that guarantees survivors’
safety,?” it is also a fundamental human right. The law recognizes how housing is intricately linked
to a person’s ability to be free from GBV.® A person must have access to housing that is secure,
affordable, and habitable.?® Just as with the right to health, states must allocate the maximum

available resources to realize this right.”® While New York State has prioritized emergency shelter,
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it has not invested in safe and affordable long-term housing, falling short of its obligations under

international human rights law.

Emergency Shelters

Since 1987, New York State has funded emergency shelters for survivors of gender-based
violence.”! A survivor, however, is only permitted to stay in a shelter for a maximum of 180 days,
after applying for extensions of the 90-day limit.”? Legislators have recognized that 180 days is
not enough time to find safe, permanent housing.”* On top of that, survivors may not actually have
access to the full 180 days. One provider in Suffolk County only provides crisis housing for three
to four weeks for survivors.”* In NYS, 11,890 adults and 13,226 children were denied shelter in
domestic violence shelters in 2019.%° The average length of stay in shelters for survivors in New
York State is 28 days.”® The shelter system is designed for moments of crisis, an immediate fix to
imminent danger. The strict 180-day limit, and the reality that most survivors rarely stay that long,
means survivors are at a high risk for re-abuse.”” These shelters also receive significantly less
funding than detention facilities. According to the New York State Coalition Against Domestic
Violence, the state spends $2000 to detain children in what it calls secure residential facilities, but
if that same child needs to spend the night in a DV shelter or group home, the NYS only allocates
$128.46, or $646.47, respectively.”®

Long-Term Housing

After the 180 days in shelter elapses, NYS offers no assurance of affordable, stable, and
safe permanent housing. While individuals can theoretically access housing through public
housing, Section 8 vouchers, affordable housing schemes, and rental assistance programs,” these
are woefully inadequate to meet current needs, as we will see below. Individuals with criminal
convictions are also barred from certain housing programs.'? Pinning down the details of each of
these housing assistance programs is “enormously complex.”!’! We don’t attempt to elucidate all
the programs, because each is “governed by their own impenetrable statutory language and
byzantine administrative regulations.”!%? Instead, we identify their core features and shortcomings.

Although New York City has the largest stock of public housing in the country, housing
400,000 people,!®® the city and state are locked into an artificial shortage that prevents millions

from accessing affordable housing.!** Existing interventions that have been devised to address the
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affordability crisis are primarily structured as public-private partnerships. But these are inherently

incapable of meeting the needs of most, and in particular the needs of those earning the least.!%

Here’s a snapshot of housing in New York State:

In 2019, NYS came up short 609,225 affordable rental homes for extremely low-income
renters. 1%
On a single night in 2018, 91,900 people experienced homelessness in New York State.!
Structural racism, in the forms of government redlining and planned shrinkage policies,
has deeply shaped the state’s failures to guarantee housing for New Yorkers of color.!%8
o Black and Latinx New Yorkers face higher rates of homelessness: “Eighty-six
percent of homeless single adults and 93 percent of heads-of-household in family
shelters identify as Black or Hispanic — significantly higher than the 53 percent of
New York City’s population overall who identify as Black or Hispanic.!%
o Discrimination on the basis of race and disability is rampant in housing markets,
nationally.!!°
Housing is considered affordable if it costs less than 30% of an individual’s income.'!! Yet,
in December of 2019, over 2 million people in New York State paid more than half their
income for rent.!!? Statistically, more than one in four New Yorkers paid over half of their
income in rent.!!* Seventeen percent of those have a disability.''*
In 2019, 30% of New York State renters fell behind on rent, 20% had utilities shut off, 19%
had to move in with other people, and 15% were threatened with an eviction. Seventy
percent of low-income renters had less than $1000 in savings for an emergency, like an
unexpected loss of income or a hospitalization.!'!>
In New York City, the affordability crisis has deepened over the last two decades. As rents
have gone up, incomes have not kept up.!'® From 2001 to 2017, median rent increased by
26%, but the median household income for the same period of time only increased by
20 117
Most rent-burdened households cannot access federal rental assistance because there has

not been enough funding allocated to meet new demands.!!®

Although state law affords survivors additional protections in housing markets and better

access to rental apartments, current efforts still fall short. In New York City, CityFHEPS provides
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a rent supplement “for families with children who receive Cash Assistance and have been evicted
or are facing eviction, who lost their housing due to a domestic violence situation, or who have
lost their housing because of health or safety issues.” But because of high city rents and the dearth
of affordable units for low income and middle-class families,'!® the subsidies do not mean that
survivors can actually get permanent housing.!?® The maximum rent that CityFHEPS will allow
for a family of three is $1,580 per month.'?! Only 10.1% of the city’s inventory falls within that
range.!?? The median monthly rent in Manhattan was $2,750, and $2,395 and $2,000 in Brooklyn
and Queens, respectively.!??

Although survivors are entitled to priority on the long waitlist for New York City’s public
housing, they may still have to wait almost a decade.'?* Further, they have to show proof that (1)
they are a victim of an enumerated crime, and (2) they are staying at a shelter.'?®> This proof can
come in the form of a letter from a service provider or, as is more common, an order of protection,
police report or criminal court complaint. But survivors have reported enduring bureaucratic
hurdles to establish their history of abuse.!2¢

State law prohibits landlords from discriminating against survivors.'?” Survivors can also
apply to terminate their lease early because of abuse.'?® They can request that their address remain
confidential.!?® If a survivor is subjected to eviction proceedings, she may have a legal defense
based on her history, but that is not a guarantee that she will retain her housing.!3° But these
protections require or assume the survivor knows or learns about these options and is in a position
to apply for an apartment and have the money to afford it in the first place. Such provisions do not
address how GBV curtails a person’s life chances and undermines their economic position.

Furthermore, despite legal protections, survivors still face discrimination.!3! A 2005 study
conducted in New York City found that “28% of housing providers...flatly refused to rent to a
domestic violence victim.”!3? This same study showed that 20% of landlords demonstrated
prejudice and “stereotypical concerns” regarding a survivor’s mental stability and propensity for
violence.!** Landlords also universally conduct background checks, including credit inquiries,
which can disadvantage survivors who have endured financial abuse.!** Survivors with past
contacts with law enforcement will also fare poorly.!*

Accessing any of these protections enumerated above also requires documentation,
whether in the form of an order of protection or medical records.!*® Each requires or potentially

triggers an interaction with a police officer, prosecutor, or judge that may pose another set of risks
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or be intimating. Those interactions can be a disincentive for survivors. The two non-citizen
survivors surveyed told us they were reluctant to seek help precisely because they feared that if
they did, they exposed themselves to the risk of deportation. Even getting a letter from a service
provider to establish a history of GBV can be out of reach for survivors who are unfamiliar or
uncomfortable navigating the social services sector.

Some survivors may need to relocate to ensure their safety. One survivor explained that
only housing far away from the person causing her harm could have assured her safety. But there
is no guarantee that county-level providers in NYS can guarantee housing locally, much less in
another county. As discussed above, on a given day in 2019, service providers recorded 587
requests for housing from survivors in New York State which they could not meet.!*’

Reflecting on the housing situation in the United States, U.N. Special Rapporteur on
adequate housing in 2010, Raquel Rolnik, commented that she had “deep concern about the
millions of people...who face serious challenges in accessing affordable and accessible housing,
issues long faced by the poorest people and today affecting a greater proportion of society.”!3® The
Committee on Economic, Social and Cultural Rights, the body that interprets the International
Covenant on Economic, Social and Cultural Rights, has recognized that right to adequate housing
is intertwined with realization of human dignity.!*® The right to housing is inextricably linked to
other fundamental rights such as freedom from discrimination, freedom of expression, freedom of
association, freedom of residence, and the prohibition of arbitrary or unlawful interference with
one's privacy, family, home, and correspondence.'#’ It is directly connected to the ability of
individuals to thrive in their communities. Accordingly, when we assess housing programs and the
state’s compliance with its human rights obligations, we consider the far-reaching impact of the
right to housing. The right to housing does not simply require that the state provide a place to sleep.
Rather, it implies the right to live somewhere in security, dignity, and peace.!*!

Housing is not adequate or affordable “if its cost threatens or compromises the occupants’
enjoyment of other human rights.” 142 Housing is not habitable “if it does not guarantee physical
safety.” 14? Just as with the right to health, states must allocate the maximum available resources
to measures that realize and continuously expand the right to housing, in a deliberate, concrete,
and targeted manner.'** It must do so without discrimination.!*> Private businesses must also be
regulated as part of these measures in order to ensure that both individuals and financial institutions

do not undermine access and affordability.!4¢ Although the right to housing does not require the
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state to build homes for everyone, it requires measures to prevent homelessness and ensure
adequate housing. The law requires that NY'S focus on those who are most vulnerable, like women,
LGBTQI persons, and survivors.'4’

As the U.N. Office of the High Commissioner for Human Rights explains, “[w]ithout
control over housing, land or property, women enjoy little personal or economic autonomy and are
more vulnerable to abuse within the family, community and society at large. When women’s
access to housing, land or property depends on a third person—their husbands, brothers, fathers or
other male relatives—they become vulnerable to homelessness, poverty and destitution if this
relationship comes to an end.”'*8 The U.N. Special Rapporteur also affirmed the right, specifically,
of women to participate in all aspects of housing-related policymaking, and, when addressing
situations of household violence, urges states to provide women immediate access to emergency
shelters.!* Not only should states deliver access to emergency shelters, but they should also enact
legislation that allows women to stay in their own homes where appropriate.!>® The CEDAW
Committee has stressed the vulnerability of women in rural settings and demanded that
governments at every level guarantee adequate living conditions in those places.

International human rights treaties also recognize the importance of enforcing the right to
housing for persons with disabilities. Persons with disabilities must enjoy their rights to live and
participate in their communities and ensure their choices of where to live and whom to live with
are respected.'®! According to the Convention on the Rights of the Child, every child has the right
to "a standard of living adequate for the child's physical, mental, spiritual, moral and social
development ... States Parties, in accordance with national conditions and within their means, shall
take appropriate measures to assist parents and others responsible for the child to implement this
right and shall in the case of need provide material assistance and support programmes, particularly
with regard to nutrition, clothing and housing.”!>?

Housing schemes must honor these principles, and must be provided at a "reasonable cost,"
meaning that "the percentage of housing-related costs is, in general, commensurate with income
levels."!>? International law asks states to establish housing subsidies for those unable to obtain
affordable housing, as well as forms and levels of housing finance which adequately reflect

154 The Committee

housing needs, and to protect against unreasonable rent levels or rent increases.
on Economic, Social and Cultural Rights is particularly sensitive to how “living in poverty or being

homeless may result in pervasive discrimination, stigmatization and negative stereotyping which
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can lead to the refusal of, or unequal access to, the same quality of education and health care as
others, as well as the denial of or unequal access to public places."!>> Therefore, making housing
accessible and affordable is one of the steps government at various levels must take in order to
eliminate discrimination on the basis of economic or social status.

The number of people who are homeless or who forgo other necessities in order to afford
housing in NY'S makes clear the state has not lived up to its human rights obligations. The survivors
we interviewed and survivors across NYS are particularly vulnerable when the state violates its

human rights commitment: often they have to choose between homelessness and re-abuse.

c. NYS violates survivors’ right to an adequate standard of living
“I was in a series of abusive relationships because I needed money. I couldn’t afford to pay rent
as a cashier or waitress. Paul'’% moved me in with him...Absolutely, financial security could have
helped prevent the situation. I never dated anyone my age. Paul was 30 years older. The youngest

guy I dated was 8 years older than me.’

- Laila"™

The survivors we interviewed disclosed that money could have helped transform their lives.
While survivors can apply for cash assistance from government agencies distributing welfare,
those benefits can be hard to access in a bureaucratic maze protecting itself from welfare “fraud”
and the mythical “Welfare Queen.”!>® The cash assistance comes with rigid and taxing
requirements, and does not guarantee economic security. In response, anti-violence advocates have
demanded that government agencies and social services providers trust survivors and grant them
access to cash more easily, without strings attached and complex eligibility assessments.!> Four
of the survivors we interviewed relied on cash assistance. Three of the survivors also relied on
food stamps. One survivor shared that she could not access rental assistance from welfare because
of the restrictions set by parole on her living arrangements. Another told us that she did not receive
public benefits because she did not know how to apply for them.

The International Covenant on Economic, Social and Cultural Rights requires that federal and
local governments guarantee everyone an adequate standard of living. Governments are duty-
bound to continuously improve living conditions. While employment obviously shapes the

standard of living and the right to work is a fundamental right under the Covenant, in this section
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we focus on the state’s obligation to provide social insurance to buffer against precarity.'®® Federal
and NYS programs offer such insurance, but these do not alleviate poverty, despite their
obligations to do so.

Their method of distribution is also discriminatory. Low-income survivors have to work hard
to receive meager government assistance, and are subject to humiliating supervision that is rooted
in a mistrust for poor women of color. The persistence of poverty, and its attendant violation of
rights, undermine survivors’ chances to access safety. NYS violates the human rights of survivors
when it fails to prevent their poverty and when the assistance offered varies across racial groups.
In this section we document the shortcomings and harms produced by the current social insurance
scheme, focusing on cash assistance and subsidies for food purchases, and corroborate the
experiences of the survivors we interviewed with secondary sources.

Public Assistance (PA) and Supplemental Nutrition Assistance Program (SNAP), formerly
known as Food Stamps, are the cornerstones of the U.S. social safety net.!®! SNAP benefits can be
used like cash to buy certain kinds of food.!®? In New York State, PA provides a cash benefit twice
a month that can be used on food, utilities and housing expenses. To be eligible, an individual can
only earn up to 200% of the federal poverty level, or $43,400 for a family of three.!®* PA in New
York State is funded by two different streams: A federal block grant through Temporary
Assistance for Needy Families (TANF) funds Family Assistance (FA). State dollars fund the
Safety Net Assistance (SNA), which assists individuals and families who are not covered by
TANTF, but for no more than 2 years.!%4

These programs are lifelines. But their importance also reflects a deeper economic malaise
that defines the fortune of their recipients. Government benefits operate as a subsidy to private
businesses who offer no economic security for their employees and are not legally required to do
$0.1%5 As a result, New Yorkers have seen the real value of their wages stagnate, their benefits
depreciate, and their chances for mobility significantly curtailed since the 1970s.!6¢ The assistance
that survivors can ultimately claim from the government in the face of this insecurity, however, is
paltry, time-limited, and exacting.

The public benefits are so insufficient that they keep people in poverty.!'¢’

If a person
received the combined total of every cash assistance program in New York State, they would be
living at 43% below the federal poverty level.!%® “A family of four without any additional income

often receives only $951 monthly in PA for all their non-food expenses (including rent) and $642
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at most in SNAP benefits. The average SNAP benefit in New York State equals $1.52 per person,
per meal.”!® Survivors in NYC may be eligible for rent subsidies as discussed above, but there is
no statewide program as far as we could tell. Today, the federal grant TANF covers less than
46.7% of rental costs in the state, and does not cover the rent for a modest two-bedroom
apartment.'”°

Getting cash or SNAP benefits in the first instance requires persistence and specialized
expertise to navigate the intricate layers of red tape.!”! Applicants, particularly applicants in poor
neighborhoods, and who are Black or Latinx, can expect to face hostility and even insults from
government employees handling their applications for PA and SNAP.!72 “Caseworkers, who have
great discretion in connecting recipients with available services, often discriminate, whether
intentionally or not, in the services they offer” based on gender, race, disability and immigration
status.!” People are forced in formal and informal ways to earn welfare. Those with constraints
on their time, or who find the bureaucracy intimidating, find themselves shortchanged. Applicants
are regularly denied benefits, or receive fewer benefits than they are entitled to receive.!’

In order to obtain access to public benefits, applicants need to provide several forms of
photo ID, a social security card, a birth certificate and proof of address.!”® Survivors of domestic
violence may be able to circumvent some of these requirements by establishing that they have
faced domestic violence. They can also get a Domestic Violence Liaison (DVL) to help navigate
the byzantine requirements.!’® In one study, 75% of service providers said “that a majority of the
victims with whom they work need assistance from an advocate or other service provider in trying
to obtain benefits.”!”’

The 1996 federal reforms eliminated welfare as an entitlement. Instead, cash assistance has
since become temporary and conditioned on recipients fulfilling certain conditions. In order to
receive benefits, adults have to commit a certain amount of hours to finding work, or to training
programs, or in rare cases, to education.!’® The training programs are colloquially called the back-
to-work program or the Work Program. Childcare does not count as work because it is unwaged.
These work requirements have had the effect of pushing adult recipients, largely women, “into
low-wage work at a time when the value of the minimum wage was declining sharply.”!” As a
result of the 1996 reforms to welfare, the work requirements for cash assistance recipients fueled
an astronomical rise in poverty—"there was a 748 (!) percent increase in the number of children

of single-mother families experiencing annual $2-a-day poverty between 1995 and 2012.”'8 The
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U.N. Special Rapporteur on Extreme Poverty criticized the U.S. for the devastating effect of these
changes.!8!

The welfare-to-work system has kept women of color in extremely low paying jobs.!'®? The
law allows recipients to apply for waivers and receive cash assistance but organize their time to
suit their own needs—by attending school, for example, instead of working or instead of attending
the back-to-work training program—but many do not enjoy this flexibility. Studies in the 2000s
documented that far fewer women of color than white women on TANF received the waivers and
subsidies that would help them transition to work, such as assistance with child care, transportation
assistance, and assistance acquiring a college degree.'®3 As a result, more people of color than
white recipients perform “workfare,” that is, they are working for a welfare check rather than
earning wages at an actual job.'®* Not only that, but many educational programs do not count as
fulfilling work requirements, limiting a person’s ability to access higher paying jobs.!®
Immigration status is also a significant barrier to accessing public benefits. Although anyone is
eligible to apply, and some non-citizens can receive benefits, “fear of deportation, detention or
other negative consequences” often prevent people from applying for assistance.'®¢ Language
barriers further contribute to an inability to access these benefits.!®” On top of all this, women
experience high levels of sexual harassment in the workplace, with “one out of six women welfare
recipients [having] experienced sexual harassment in her work activity.”!%8

Survivors are often hesitant to disclose domestic violence.!'® To receive an exemption from
work requirements on account of domestic violence, the survivor needs to provide an order of
protection, police reports, or hospital records (all of which may prove difficult to survivors with
limited resources to pay for transportation or who carry historical trauma related to medical or
carceral institutions).!”® But not all survivors can or want to obtain this documentation.!®!
Furthermore, the government reimburses itself for TANF payments issued to survivors with
children by filing child support claims against the other parent, who may be the person who caused
harm. Survivors can obtain a waiver of this requirement, but it is not always easy to do. If a survivor
does not comply with this child support requirement, their household grant is reduced by 25%.!%2

Once a person receives benefits, they have to attend regular appointments with the
government office disbursing the funds and they have to show they are in compliance with the
work requirements. If a recipient shows up late, or misses a single appointment, or is perceived as

uncooperative at the training program, they incur sanctions—they get less money in cash or rental
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assistance.'”” These sanctions are meted out in a discriminatory manner: “Black and Native

American recipients are much more likely to have been sanctioned than members of other racial

»194 The cumulative impact of the strict eligibility requirements, red tape, and

groups.
discrimination, is that public assistance does not reach the majority of families in poverty. In New
York State, for every 100 families with children living in poverty, only 42.7% received PA.!%°
Over time, TANF has provided basic cash assistance to fewer and fewer families, even when need
has increased.

Under the International Covenant on Economic, Social and Cultural Rights, states have an
obligation to undertake targeted and deliberate measures to eradicate poverty and to guarantee
human rights for persons and groups living in poverty.!”® In turn, human rights law proscribes
concrete anti-poverty measures such as redistribution and access to social insurance.'®” Those
measures, however, must respect international law’s prohibition against discrimination on the basis
of gender, race, disability, and national origin. Affirmative measures may be required to address
longstanding patterns of economic subjugation.'*®

For social insurance to be considered adequate it must be accessible for everyone and must
cover social risks and contingencies.”!® Although human rights law permits states to set
conditions on the social insurance it distributes, those must be “reasonable, proportionate and
transparent.”?% As discussed above, the work in the U.S. requirements have drawn condemnation
from U.N. experts.?°! Furthermore, the number of people who are homeless, in poverty, and denied
healthcare shows that the current system in NYS does not pass muster. The depreciation of the
benefits, and the shrinking coverage also establish violations of the Covenant’s requirement that
states progressively realize everyone’s right to social insurance.??

As the U.N. Special Rapporteur on Extreme Poverty, Philip Alston, reported: “the United
States is alone among developed countries in insisting that, while human rights are of fundamental
importance, they do not include rights that guard against dying of hunger, dying from a lack of
access to affordable health care or growing up in a context of total deprivation.”??? In the U.S. the

prevalence of extreme poverty is “a political choice made by those in power.”?%

Poverty is not
caused by resource scarcity but by a denial of basic rights.?% Not only is poverty rooted in a denial
of rights, but it produces more rights violations, including gender-based violence.?%®

International human rights law recognizes that exposure to GBV is the foreseeable

consequence of racialized poverty and exclusion. When NYS fails to fulfill its obligations to
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deliver economic security, it puts everyone at risk, and heightens particular groups’ exposure to
GBYV. Under these circumstances, NYS has not only violated survivors’ rights to be free from

GBYV, but has participated in making it more likely.2"’

d. NYS has intensified law enforcement and perpetuated gender-based violence

Growing up, one survivor, Laila,?®® learned never to turn outside for help. On one rare
occasion she dared to call the police on her mother who was whipping her, repeatedly, with an
extension cord. But when the police arrived and learned about the situation, they dismissed Laila.
The officer told her it was her fault: “you should have listened to your mother.” By her early teens,
Laila began running away from home. Her mother retaliated and filed a petition with the court to
nominate her as a Person In Need of Supervision (PINS). Laila couldn’t understand what she had
done wrong: to her, it seemed like she was doing exactly what others in her home and around her
were doing: seeing her friends, dressing up, and smoking marijuana. She was placed in the first of
many facilities at Family Court’s direction, far away from her childhood home.

On her way to the first facility, she remembers the person who was driving her there made
an unexpected stop. He pulled the van on the side of the road. He forced her to have sex with him.
Later, at one of the group homes, when Laila slept in, she remembers being woken up by a
supervisor grabbing her and yanking her out of bed. She felt like she was falling, and jerked her
body as a reflexive response. Her foot hit the end of the bed hard, and her toe was split down the
middle. She was eventually expelled from that facility, and several others. Each time, she knew
she could not afford to open up to them and explain what was going on in her mind and at her
home. In the back of her mind, she knew if she revealed what happened, it would get back to her
mother. Every time she left one facility, she would be returned home, only to eventually run away
and then be apprehended and detained again in another facility. She said, “It was like, lather, rinse,
repeat.”

In her adult relationships, Laila experienced more indifference and abuse from state actors.
When her boyfriend pushed her to the ground in an altercation in the middle of the street in the
Bronx, a police car happened to have driven by. But to her surprise, it didn’t stop. Eventually when
a second police car passed by, the officers intervened, but barely. They walked her boyfriend
around the block, as she made her way to the hospital. She learned that her boyfriend had dislocated

her shoulder. Several years later, the night of her arrest, she recounted another terrifying interaction
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with police: as her arresting officer was directing her to the seat in his patrol car, he felt her up.
She was shocked.

Another survivor, Tina,>* spoke about the persistent loneliness after she was separated
from her mother at the age of 12. As she recalls, a court had decided that her mother was not fit to
care for Tina and her siblings. Her retired grandfather took custody instead, but whatever financial
assistance he received from the government was not enough for all the young people under his
charge. The public school system had shuffled Tina from school to school. She was caught selling
weed and then was flagged as a problem student. She didn’t see a place for herself in school, after
being repeatedly told her behavior was a problem. No one took an interest in the turmoil she felt
being cut off from her mother, and the financial insecurity she faced on a daily basis. Tina
eventually dropped out of school to get a job to pay for her clothes, cell phone bill, and other needs.
She found gigs at Forever21, Macy’s, and elsewhere. Without a diploma, better jobs were out of
reach. Her mother’s absence continues to haunt her, and she is eager to reconnect with her. She

wonders how things might have been different if the courts hadn’t taken her mother out of her life.

As we have shown, NYS has not complied with its obligations to realize survivors’ rights to
health, housing, and an adequate standard of living and in so doing has not acted with diligence to
prevent GBV. Instead, as we showed in this section, NYS has prioritized criminalization in its
approach to GBV. One consequence of NYS’s carceral approach is that when defendants are
survivors, their life histories are erased. NYS’s carceral approach has perpetuated GBV. This
happens in two ways: first, survivors are punished for acts that emerge out of their histories of
GBYV, which the state failed to adequately prevent; second, criminalization replicates a similar
pattern of coercive control at play in abusive relationships.

* sk ok

The shift away from full provision of economic security, and towards criminalization, links to
longstanding trends in benefits programs. Historically, shifts in these programs reflected a racist
backlash that disproportionately harmed Black families. While the 20th midcentury New Deal
widened the social safety net for some, compromises between the federal government and Jim
Crow states resulted in the exclusion of occupations common to low-income Black parents, such
as domestic worker and agricultural workers. Following the Civil Rights wins and organizing

efforts of the 1960s, eligibility for welfare assistance evolved to include a significant increase of
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Black recipients. Yet as more Black families received public assistance, it became increasingly
focused on surveillance, behavior modification and work requirements.?!® The racism that
previously resulted in excluding Black families from most public assistance altogether re-emerged
in a new form, as programs were used to surveil, control, and ultimately criminalize Black families.
This antagonism towards Black people—Black women and mothers in particular—receiving
public assistance was epitomized in the racist “Welfare Queen” or deviant single mother tropes
politicians and media peddled to the public.?!! The 1996 reforms discussed above furthered the
shift towards criminalization rather than benefits provision, with the introduction of drug tests used
to trigger interconnected processes of criminalization and child protective services’ family

separation.?!?

NYS has prioritized criminalization to address harm, including GBV. In the process, it
has undermined safety. In law, policy and culture, we see criminalization as NYS’s dominant
approach to combat GBV. In 1994, NYS passed the mandatory arrest law for domestic violence,
which the mainstream anti-violence movement applauds as its crowning achievement (and some
high-profile figures in the movement currently argue is not enforced rigorously enough).?!* Since
1994, with limited exceptions, police have been required to make an arrest “when they have
reasonable cause to believe that a person has committed specific crimes against members of their
family or household.”?!* Mandatory arrest laws substitute a survivor’s judgment with the judgment
of state actors. As Leigh Goodmark puts it, “the criminal justice system seems to believe that in
overriding a woman’s expressed wishes, it is saving her life.”?!> Mandatory arrest laws, however,
may mean that survivors actually under-report domestic violence incidents out of fear of having
their partner arrested.?!¢ Research also suggests that these laws have had the effect of precipitating
intimate partner homicide, and have increased the risk for unemployed Black people in

particular.?!’

For survivors who fight back against abuse, they face the acute risk of arrest,
prosecution, and incarceration. Predictably, these laws have led to more women being arrested.?!®
In other words, mandatory arrest laws have increased the number of criminalized survivors.

The criminal punishment system dominates the state’s response to domestic violence in
other ways as well. In NYS, social workers are mandatory reporters, that is, if they suspect a child
has been abused or mistreated, they must report to law enforcement; if they do not report, they risk

losing their license. The implementation of mandatory reporting has had the effect of discouraging
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survivors from seeking help.?!” The collusion happens in informal ways as well: Safe Horizon, one
of the largest nonprofit service providers in the country, similarly collaborates closely with the
police.??® The organization encourages survivors to file police reports when they ask for
services.??! One provider we interviewed stated their organization does not provide services for
survivors who have criminal charges or ongoing criminal court proceedings.??? The State Office
for the Prevention of Domestic Violence trains police departments to be more sensitive to the
realities of GBV.?2* As it explains, “swift and meaningful action by the criminal justice system is
a critical component in New York State’s response to domestic violence.”?%*

Furthermore, some resources are only available if the survivor makes a complaint with law
enforcement or seeks an order of protection. As we detailed earlier, there are specific survivor
housing benefits and waivers in the application process for cash assistance that require reporting
to law enforcement.??® In addition, NY'S created the Victim’s Compensation Fund which provides
cash to individuals who are victims of a crime.??® A survivor, however, may only access this fund
if the violence they endured culminated in a criminal charge. A survivor must also be an “innocent
victim” of a crime--if they fight back and are also arrested, they cannot claim compensation for
any damages.??’ Thus it is law enforcement who controls survivors’ eligibility because it is they
who control who is arrested and charged.

A quick review of NYS’s budget reflects these priorities: In 2019, NYS spent $1.038
billion on public assistance, which includes funding for TANF and other cash benefits.??® That
same year, NYS spent well more than twice that amount ($2.725 billion) on corrections, jails,
parole, and prisons.??’ This trend holds at a local level. NYC’s Department of Corrections received
$1.36 billion for 2020,2%° while the City Police Department received $5.6 billion.?*! By contrast,
NYC Health and Hospitals received only $1 billion for the same year.?*?

NYS’s own data suggests this allocation of resources may be misguided because it does
not deter GBV. In the NYS annual review of 25 fatalities related to domestic violence, 23 had prior
contact with law enforcement, while far fewer had contact with mental health providers or
domestic violence programs.?*3 In other words, nearly every GBV-related death follows contact
with law enforcement, the primary type of intervention offered by the state. This data clearly
demonstrate that carceral interventions fail survivors (especially Black, queer, trans survivors who
are subject to higher rates of police violence?*#). Robust engagement with social services, however,

does prevent GBV-related deaths. And yet, while affordable housing and healthcare were absent
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in the lives of the survivors we interviewed, carceral institutions were omnipresent. Each of the
survivors we interviewed came into contact with police, prosecutors, or family court, as they
endured various forms of gender-based violence. These interactions did not ensure safety, even if
they were viewed as victims by the system. Their interactions with carceral institutions, including
their present incarceration replicated and perpetuated the cycle of violence. The state’s failure to
prevent domestic violence homicide has clear racial justice implications: a snapshot of New York
City’s domestic violence homicides reveal that Black people are disproportionately murdered.
According to NYC Mayor’s Office, Black people make up 21% of NYC population but almost
half (45%) % of the DV homicides. Just like the violence of the prison industrial complex is not
race neutral, the state’s failure to support survivor safety does not fall on all communities
equally.?3?

The harms of the carceral approach to gender-based violence are innumerable and well
documented. Black, Indigenous, and other survivors of color who interface with the criminal
punishment system are less likely to be believed when they report abuse.?*¢ Judges, police officers,
and other actors within the legal system often make decisions informed by explicit and implicit
racist, classist, and ableist biases.?*” Survivors who are Black, or whose abusers are Black, may be
particularly hesitant to engage with the criminal punishment system due to the history of policing
and criminalization communities of color have faced in this country.?*® Throughout survivors’
interaction with the criminal punishment system, it is well documented that judges, prosecutors,
defense attorneys ,and other state actors frequently disregard their requests and needs.?¥
Survivors’ “voices [are] excluded, their input legally not required...and their preferences
frequently disregarded.”?*® Further, the criminal punishment system offers no real opportunity to
heal and “many victims describe their experience of the justice system as fundamentally re-
traumatizing.”?4!

Survivors interviewed for this report articulated a desire for space to heal. They spoke about

wanting counseling and therapy. Not only is it unlikely that survivors receive such services, but

survivors who are then criminalized experience additional and compounding layers of trauma.

The criminalization of survivors replicates GBV. One dangerous byproduct (of many)
of this carceral turn is that the experiences of survivors who are criminalized are systematically

ignored.?*? That erasure and punishment inherent in criminalization is tantamount to GBV. The
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survivors we interviewed suffered two forms of erasure: first, when they were enduring violence
at an interpersonal level they experienced being isolated from outside help; second, when they
were being prosecuted, police officers, prosecutors, defense attorneys, and judges took little
interest in their histories of surviving GBV. Survivors who fight back or who have engaged in
harmful acts cannot be neatly categorized as “innocent” victims, deserving of protection. Policing
and prosecution operate by assigning blame to individuals who cause harm, irrespective of the
circumstances that compelled them to do so. The process of criminalization inevitably erases
survivors’ histories of institutional neglect and trauma. They become defendants, who can be more
easily disposed of and punished.

The Domestic Violence Survivors Justice Act (DVSJA), a law recently passed by the NYS
legislature to address the criminalization of survivors, does not go far enough to ensure survivor
dignity. The DVSJA gives survivors with convictions or who face prosecution the chance to seek
reductions in their sentences if they can establish, amongst other things, a substantial nexus
between the domestic violence and the crime. It introduces flexibility in the sentencing of domestic
violence victims, allowing judges to order reduced sentences and community-based programs
instead of incarceration.?*3 The Act acknowledges the link between survivorship and incarceration,
explaining that “[t]he vast majority of incarcerated women have experienced physical or sexual
violence in their lifetime,” and that often, “women wind up in prison . . . because they’re protecting
themselves from an abuser.”?*

But the DVSJA only covers survivors who were experiencing GBV at the time of the crime.
It excludes survivors whose abuse occurred years earlier. Furthermore, survivors need to prove
there is a substantial nexus between the experience of GBV and the crime. That proof must come
in the form of documentation from institutions such as hospitals, social service agencies, or
courts—the very institutions that have failed survivors along the way. Who is ultimately granted
reductions in their sentence is up to the whim of individual judges.>* The standard for relief and
outcomes has not been consistent. Finally, the Act leaves relief for survivors at the discretion of
judges on a case-by-case, restricting prospects of large-scale remediation.?*® Despite providing
limited relief to survivors, the Act legitimizes the criminal punishment system by failing to free all
criminalized survivors, allowing continued incarceration for those who fail to meet its narrow
standards for relief.?*’ It does not offer a remedy to survivors who were failed by NYS agencies

that offered inadequate support or did not diligently seek to prevent GBV in the first instance.
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International law recognizes that private and state actors can perpetrate gender-based
violence, which is defined as any act “that results in, or is likely to result in, physical, sexual or
psychological harm or suffering to women, including threats of such acts, coercion or arbitrary
deprivation of liberty, whether occurring in public or in private life.”?*® Tt is undeniable that
survivors who are incarcerated endure physical and psychological pain while they remain in
prison. The harm they endure is also gender-inflected: the state has incarcerated them for conduct
that emerged from their histories of surviving GBV. The very harm the state uses as grounds for
punishing survivors cannot be disentangled from the survivor’s own experience of victimization.
Not only did NYS not live up to its obligations to prevent GBV, its most forceful intervention in
survivors’ lives was to incarcerate them.

Criminalizing survivors perpetuates GBV in another significant way. For many, the
criminal punishment system plays the role of the next abuser. As Monica Cosby has argued, there
are direct parallels between the power and control exerted in the context of intimate partner
violence and the power and control exerted in the context of state violence.2*’ In both, the person
is subjected to emotional abuse. In the intimate relationship, it is the partner who makes the other
person feel unworthy. In the context of state violence, it is the prosecutor who ignores the person’s
capacity for redemption or the prison guard who humiliates them. The image below created by

Monica Cosby succinctly summarizes the parallels.?>°
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IMAGE DESCRIPTION: A venn diagram with an “intimate partner violence circle” that overlaps
with a “state violence” circle.

Inside the intimate partner violence circle the text reads: Emotional Abuse: makes them feel bad
about themselves, calls names, makes them think they are crazy, humiliates. Intimidation and
Stalking: makes them feel afraid; damages their property; displays weapons. Coercion and Threats:
carries out threats to harm; threatens to report them to other agencies. Economic Abuse: prevents
them from working; makes them ask for money, takes their money. Uses Privileges: treats them
like a servant; makes all the big decisions; uses stereotypes against them. Minimizing, Denying,
and Blaming: makes light of abuse, shifts blame for abuse saying they caused it. Isolation: controls
where they go, what they do, what they read; limits work and activities. Uses Children: makes
them feel guilty about children; uses visitation to harass; threatens to take the children away.
Inside the state violence circle the text reads: Emotional Abuse: makes them feel bad about
themselves, infantilizes them, calls names; makes them think they are crazy, humiliates.
Intimidation and Stalking: shakes down their cells, strip searches, displays weapons, mandatory
supervised release/parole and electronic monitoring. Coercion and Threats: threatens to call the
tactical team, threatens to lose visits or programming, threatens with segregation. Economic
Abuse: exploitative prison labor; extortion of commissary prices; controls how they can spend and
who can give money . Uses Privileges: enforces arbitrary rules; forced to follow any and all officer
rules, constant surveillance of self and property. Minimizing, Denying, and Blaming: retaliation
for making grievances; says they are in prison for “their own good”. Isolation: controls who they
can visit, who they can talk to by phone, reads their email, uses solitary confinement. Uses
Children: threatens to take visits away; hold DCFS programming against them; separation from
children; threat of permanent separation from children.

At the center of the venn diagram where the two circles overlap it reads “power and control.”
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For survivors who have endured intimate partner violence and are subsequently
criminalized, the similarities between the two systems are eerily painful. Prisons dehumanize,

shame, and terrorize survivors.>>! ¢

[I]f there’s anybody out here who’s never been in prison that
can understand what it feels like [...] it’s someone who’s been stuck in an abusive & violent
relationship.”?>2 When survivors are then criminalized, the harm is amplified, and they are trapped
in a cycle of violence.?>* Another person we interviewed shared that she identified as a survivor
primarily as a result of her incarceration: “I survived prison. Not everyone makes it.”

Child welfare agencies can also perpetrate GBV. As Dorothy Roberts has documented, child
welfare agencies play a damaging role in supervising and punishing poor families and Black
families in particular.?>* Child separation by state agencies can amount to torture.?>*> For Tina,
whose story we excerpt above, her mother’s removal was a defining act of violence she endured
as a child. It had long-lasting effects on her mental health. And like many others, it also set the
stage for her present incarceration. >

Human rights organs have recognized how prison conditions in the United States violate
international human rights law, by inflicting cruel, inhumane, and degrading treatment, and even
torture.?>” The United States employs practices shunned by most of the world.?*® The Bangkok
Rules also reflect the acknowledgment that prison conditions can contribute to gender-based
violence.?? This international acknowledgment of the inhumane and violent conditions of U.S.
prisons is an important step in holding the United States accountable. Human rights organs and
international organizations, however, continue to favor punishment and incarceration as a
mechanism for addressing harm.?%° For example, the UN’s Handbook for Legislation on Violence
Against Women cautions against mandatory arrest policies yet argues for “pro-arrest and pro-
prosecution” policies.?®!

Furthermore, the United States’ and New York State’s imposition of long-term and even
lifelong sentences is incompatible with human rights protections, including the right to human
dignity, the prohibition of cruel, inhuman, and degrading punishments, the right to rehabilitation,
and the right to life.?®? In the United States, one in fifteen women in prison, or about 7,0000
women, face a life or “virtual life” sentence.?®®> In New York, approximately 198 women face
sentences of 15 years or more, 199 face maximum life sentences, and 11 face life without parole
(“LWOP”) for homicide.?** The “uncertainty of release” that accompanies those who face life

imprisonment or long sentences inflicts a particularly painful type of harm.?%*> Socially isolated,

45



many who face these sentences describe them as virtual death sentences.?*® Social death can
compound the experience of isolation survivors endure because of their histories of abuse.?$” Not
only are women more likely to face longer sentences than men for killing their intimate partner,?6®
they are more likely to suffer mental health consequences from incarceration; one study reported
six times as many women engaging in attempted suicide or self-harm as compared to men serving
life sentences.?®

LWOP sentences in particular deprive women of their right to hope and human dignity.
Article 10(1) of the International Covenant on Civil and Political Rights demands humane
treatment and “respect of the inherent dignity” or all persons deprived of their liberty; and article
10(3) explains that “reformation and social rehabilitation” should be the purpose of incarceration,
highlighting the need for each person to have an opportunity to re-enter society, regardless of the
severity of the offense.?’’ Those serving LWOP or other sentences that amount to death by
incarceration are not even offered the pretense of a chance to heal and to re-enter society. As such,
these sentences not only fail to address underlying contexts of survivor victimization by violence,
they also violate the survivors’ dignity for the rest of their lives.

By subjecting survivors to further psychological suffering through prison and depriving
them of an ability to heal, NYS compounds their harm through criminalization. New York is
obligated to remedy the harm these survivors face, and instead it perpetually violates its human
rights obligations. When the state punishes people who have survived GBV, it participates in and

perpetuates what is often a lifelong cycle of violence.

IV. #FreeThemAll!

We have catalogued a series of human rights violations that culminated in survivors’
incarceration. Under human rights law, survivors are entitled to remedy for these violations. While
there are a number of urgently needed reparations, the most pressing need is release from prison.
In the immediate term, Governor Hochul must grant mass clemency (i.e., both commutations and
pardons) to incarcerated survivors, including but not limited to the individuals named and
discussed in this report. Their stories lift up systemic patterns: namely, how criminalization targets
certain women, and women of color specifically, who have experienced racialized poverty and
gender-based violence. Immediate commutations for all incarcerated survivors can guarantee their

immediate release. After decades of enduring GBV from state and non-state actors, their healing
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can only occur outside prison. Upon their release, we demand that NYS guarantee survivors’
security by investing in their social and economic rights as human rights law requires them to do.
Because past criminalization is also used by the state to exclude people from resources needed to
secure their social and economic rights—and is also used to further criminalize them, such as
through deportations of immigrant survivors—Governor Hochul must also pardon survivors to
remove continuing harmful effects that flow from the conviction on their record.

Human rights organs have repeatedly reminded states that poverty and its far-reaching
repercussions expose individuals to gender-based violence and intensify its harm. Gender-based
violence in the absence of legal and material protections is both predictable and in violation of
international law. Survivors’ testimonies reveal how robust support, both material and
psychological, would have helped shield them from the worst impact of interpersonal, state, and
structural violence. It is state failure that set in motion their path to criminalization. We urge
Governor Hochul to take notice and take action.

For the survivors we interviewed, the most immediately meaningful remedy is clemency
for these chronic violations of their fundamental rights. Nothing less than immediate release will
suffice. Historically, clemency has served as a corrective mechanism: it guarantees justice where
“traditional safeguards™ fail to render just results.?’! It is the prerequisite for any meaningful
remedial process, and is required to remedy the incarceration of those whose criminalization is the
product of the government’s failure to ensure their personal safety, security, and dignity under
international human rights law.

International law requires that victims of human rights violations receive
comprehensive remedies that are adequate, effective, prompt and appropriate for the acts
perpetrated and proportional to the harm suffered. The remedy must be comprehensive and
must include guarantees of restitution, compensation, rehabilitation, satisfaction and non-
repetition.”?’? Further, reparation for “acts of violence against women must take account of the
beneficiaries’ specific needs and perspectives.”?’3 Appropriate remedies must not only provide
restitution for a victim, but also rectify the situation.?’* To make things right, the remedy should
“bear in mind the context of structural discrimination in which the facts” of a case occur.?’> Integral
reparation means that the state must re-establish the person to their previous situation and eliminate
the effects produced by their rights violations.?’ The IACHR requires that states consider a two-

fold approach to remedying their harms from a gendered perspective: first, “reparation is the
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opportunity to give the victim security and justice, so that she regains her trust in the system and
in society. . . .” and second, “[f]rom the victim’s standpoint, reparations represent the efforts that
the State and society are making to remedy the harm she has suffered. There will also be a
subjective element to the value and significance that a victim attaches to the measures of
reparation, and it is the State’s duty to respect and appreciate that subjectivity in order to ensure
reparations. This is why the victim’s participation is so important—her involvement forces the
State to learn about her needs and her expectations of reparations.”?’’

Commutation (a sentence reduction) not only serves these elements of promptness,
appropriateness, and effectiveness by immediately effectuating the release of a human rights
victim from compounded harm through incarceration, but also takes into account that victim’s
specific needs. Deprived of economic, mental, and bodily security throughout their lives, the
immediate need of criminalized survivors is the opportunity to be free and safe. This is only
possible through immediate release from prison. To return these survivors to their previous
situation, New York State must begin with their release as a starting point.

Yet even after release, the harms that flow from the conviction will continue without a full
and unconditional pardon, which serves to eliminate all legal consequences flowing from the
conviction. While New York State cannot remove past harm caused to these survivors of gender-
based violence, they can eliminate present harm and provide support to allow them to begin their
recovery. International law further calls on states to take “specific temporary special measures to
eliminate such multiple forms of discrimination against women and its compounded negative
impact on them.”?’® Upon their release, NYS is required to fully realize their right to economic
security. Our report echoes what has been said for decades: our social safety net and economy has
failed to deliver security and prosperity for most. Taking survivor’s needs seriously means
simultaneously dismantling criminalization and investing in public institutions to generate the
conditions for flourishing.

Immediate release is necessary but not sufficient to repair the harm NYS’s policies caused
to criminalized survivors. The survivors featured in this report faced structural barriers to safety
created by state policies. They could not access the cash, housing, or health care that could
guarantee their own survival. They engaged in criminalized activity in a context of otherwise being
abandoned or affirmatively harmed by state actors. So far, NYS has ignored the role it played. To

correct for this, NYS must guarantee freedom, housing, income and health for survivors.
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In light of New York State’s failure to abide by its human rights obligations, we call on the
governor to immediately grant mass clemency to criminalized survivors. The government must
take responsibility for its failure to safeguard the human rights of its residents, particularly when
these failures have led to the circumstances of its residents’ incarceration. In ex-Governor
Cuomo’s own words, clemency may be the right tool to bolster ““a more fair and a more empathetic
New York.”?” While ex-Governor Cuomo’s inaction on clemency proved that his words were
hollow, and while he made abundantly clear that survivors and their rights were far from a priority
for him, Governor Hochul has the opportunity to begin remedying New York’s abysmal legacy of
failing survivors by taking immediate steps to Free Them All.

These demands for NY criminalized survivors’ clemencies are just a step toward the
broader vision that we will continue to organize for: freedom for all incarcerated people
experiencing the gendered and racialized violence of criminalization, and access to the life-
affirming structures and community supports needed to sustain nurturing relationships and

transformative tools to prevent harm, and to address harm when it does occur.
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